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A short summary of the subject matter, objective othe research and
the research task set

1. Subject matter, objectives, significance, delimitabns

The research focuses on the question of how timeipte of media pluralism appears and is
(can be) interpreted in the European Union (hefeinathe EU), a specific, supranational
regional international organisation. Media plunalis- as a normative value underpinning
media regulation — is essentially tied to natia@istitutional systems.

The idea of the research was primarily triggeredtioyy change made in 2007 to the
audiovisual media policy of the European Commisglwreinafter: the Commission). As the
consequence of the decistadopted at this time, a new direction came inisterce, which
was markedly different from the previous, econofhycarientated media policy, as it shifted
towards the domain of fundamental rights and plagreat emphasis on media pluralism and
the freedom of the medfa.

The significance of the process which is primatisd to fundamental rights issues is
demonstrated by the fact that a risk assessmenimamitoring instrument measuring media
pluralism was put in place by 2009 with the supmdrthe Commission and covering all the
EU Member State$pon the basis of which the competent academic ee®iMPF will draw
up its 3rd report in 2018.In addition, in 2013 an expert group called upon the
Commission came up with EU-level regulatory proposals to potenthe freedom and the

pluralism of the media with regard to Member Stites

! Media pluralism: the Commission underlines theessity of the transparency, freedom and diversity o
European media. IP/07/52 16 January 2007, Brus$éip://europa.eu/rapid/press-release IP-07-52 time.h

2 SeeMedia pluralism in the Member States of the Europkmion— Commission Staff Working Document
Brussels, 16 January 2007 SEC(2007) 32.
https://ec.europa.eu/digital-agenda/sites/digitgnda/files/media_pluralism_swp_en.pdf

% Independent Study on Indicators for Media Pluralisnthe Member States —Towards a Risk-Based Approac
Prepared for the European Commission Directoratee@® Information Society and Media SMART 007A
2007-0002 by K.U.Leuven — ICRI (lead contractodnkiping International Business School — MMTC, Caint
European University — CMCS, Ernst & Young ConsuttaBelgium (hereinafter: Media Pluralism Monitor)

* Center for Media Pluralism and Media Freedom g:Httmpf.eui.eu/>

® That is: High-Level Group on Media Freedom andrdism. <https://ec.europa.eu/digital-agenda/emthig
level-group-media-freedom-and-pluralism>

® SeeA free and pluralistic media to sustain Europeamderacy— The Report of the High Level Group on
Media Freedom and Pluralism January 2013.<httpsefleopa.eu/digital-agenda/sites/digital-
agenda/files/hlg_final_report 20130121 web.pdf>



The other motivation behind the research was tlle @&niversary of media regulation and
media policy of the Union in 2014. In its birth ascbpe the EU-wide interpretation of media
pluralism, the organising principle of the systeansl the regulation of media in the Member
States were of decisive importance, as this alsermned the relationship between the two
regulatory systems (division of competences).

Furthermore, the research serving as the focaleisgescribed in the thesis is also
significant since so far media pluralism and thiatesl questions have been examined at
regional level, primarily by the Council of Euroffeereinafter: CoE). In light of this, it is of
particular interest how the EU, a supranationaliomg organisation, instrumental in
economic integration in the first place, has putitsmragenda the issue and interpretation of
media pluralism from the perspective of regulatamal policy, which had been tackled by the
CoE, promoting fundamental rights. Moreover, iaiso relevant to see how this is related to
economic principles (e.g. the free movement of isesrand the freedom of competition),
which also determine EU media policy.

Last but not least, the research topic of the Bhleas relevance for Hungary, as well, since
the freedom of the press and media pluralism haxfaced repeatedly, sometimes in heated,
other times in more calm debates from the very etutsf the political and economic
transformation of the country.

The research does not include the subject mattemdftherefore, does not discuss the
relationship between media pluralism and the Ewangaublic sphere, as it basically focuses
on the relationship between the EU and its MembateS. A further issue outside the scope
of this Thesis is the enforceability of the prideipf media pluralism (the normativity and
enforceability of EU values), which in spite of bgia highly interesting area is beyond the

scope of the current research.



2. A short summary of the research task

In the course of the research task, following threnfulation of the subject matter and objective of
the research, the areas indispensable for the ptid@nalysis and scientific exploration were
identified.

2.1. Identifying and analysing the concepts requiie the research

As a pre-requirement for the successful analyste@imnain issue of the research (the position and
interpretation of the principle of media pluralismthe context of EU law and policies), it was
necessary to put in place a conceptual framewdriqugh which the main issue may be
examined.

This is described in the first part of the Thedis.this we describe the roots of the
principle of media pluralism, the role it plays democracy, its embeddedness in media history
and in regions, the models that have so far deeelop larger systems of media and not less
importantly — with the help of an overview of theeoretical framework — we are making an

attempt at elaborating a uniform concept of metliagtism.

2.2. ldentifying areas of EU regulation and pol&ffected by media pluralism and their
analysis

In order to make a detailed exploration of the magsue of the research, there was a need to
identify areas within EU regulation and policies ex the principle of media pluralism
appears, which makes it possible to examine therpretation of the concept given to it by
EU institutions, as a relevant issue. As a resbths exploration, three major areas were
identified.

One of the areas identified is the system of furetaal rights in the EU and their
practices, because the principle of media pluraismooted in the constitutional systems of
Member States, even more in the freedom of exmessi in the freedom of the press, and is
interpreted in respect of these.

The other area identified is EU media regulatiomestly audiovisual — and media
policy, since we had identified media pluralismasiormative principle pervading media

regulation and media policy.



The third such area is EU competition law. Morec#pzlly, within this context we
examined how EU competition law relates to a paaélU-level, media-specific regulation
on media concentration.

Secondly, within the area of EU competition law wentified and analysed as a
separate problem the issue of state aid providegublic service media. In European media
systems public service media is considered asrttimdiment of internal media pluralism, at
the same time, at EU level public service doesfalbtunder the scope of EU media policy.
However, it is still necessary to subject it to lgsis, as the competition law practice of the
European Commission in respect of state aid hasngact on the performance of public
service, and thus on the internal pluralistic apploto media pluralism.

Consequently, the Thesis in its second part ingatts the focal issue in the three
areas identified previously: the principle of meglaralism, and simultaneously it describes
and analyses its institutional interpretation nedyon the conceptual framework established in

the theoretical part.



ll. The structure of the thesis and research methoology

1. The structure of the thesis

The Thesis discusses media pluralism in two maurctiral units.

1.1. Part One — Basic premises

The first part of the thesis makes an overview lef toncepts associated with media
pluralism and its origin to make it instrumentaimvestigating the main issue of the principle
of media pluralism, its appearance and interpi@tan EU law and institutional practice.

Within the framework of laying down basic premises make an attempt at grasping and
exploring the concept of media pluralism, and wealy and make a distinction between
media pluralism and the concept of diversity. Rellgy this, we clarify the expectations of
media policy in terms of the social benefits dedifeom enforcing the principle of media
pluralism, and what regulatory instruments it ofuts to achieve the assumed benefits. In
addition, also in the theoretical part, we descthee two major approaches to or models of
media pluralism, and briefly outline the embeddedn® these approaches in media history at
national and regional (i.e. Council of Europe) lsvaVhen discussing the latter, we also
present the context of media pluralism at natideakl, and how it was reflected in the
jurisprudence of a regional judicial forum, the &uean Court of Human Rights (hereinafter:
ECtHR).

1.2. Part Two — The principle of media pluralisntlve practices of EU institutions

The second part of the thesis discusses the signie of the principle of media pluralism
specifically in the context of the EU. As part bfs, we on the one hand take a look at how
and in what context the principle and value of raquuralism appeared in certain policies of
the EU, most specifically and in the first placetire EU audiovisual media poligyin
regulation, furthermore in the activities pursuadifdividual EU institutions. On the other

hand — in possession of the basic premises andaheepts detailed therein — we seek to

" We use the concepts of audiovisual and media ypslioonymously, since over the past 25 years treses
have been used alternatively also by EU institiatepending on the composition of the Commissiothe
technology environment. Currently DG Connect ovesseAudiovisual Media and Services Policy
<https://ec.europa.eu/info/departments/communinatizetworks-content-and-technology _en#leadership>
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answer the question of how the principle of mediarglism has been interpreted in the
policies mentioned and in the relevant activitiethe EU institutional system.

The analysis contained in Part 2 covers three d¢rarhe first strand takes the perspective
of fundamental rights. Here we seek to positionghaciple of media pluralism within the
realm of the EU system of fundamental rights, iatren to the freedom of expression and the
freedom of the press. The thesis, after the overgethe fundamental rights regime of the
EU and its evolution, takes a closer look at pcactiAs part of the latter we review the
judgements handed down by the Court of Justicé®Buropean Union (hereinafter: CJEU)
in which the principle of media pluralism playedhajor role, either in terms of the arguments
raised in the proceedings or in terms of the decisdopted in the given case. Presenting and
analysing the jurisprudence (case law) relatedibal@dmental rights in respect of the principle
of media pluralism is indispensable, as it is deeidor the leverage of EU legislative
activities, individual policies and EU institutianRelated to the latter we also tackle the
relationship between fundamental rights decisionthe European Court of Human Rights
(ECtHR) and the CJEU adopted in the area of thecymie of media pluralism.

Secondly, the analysis focuses on EU legislatitwities, legislative attempts and related
institutional activities that qualify as media pyliissues. In this part we make an overview of
the role played by media pluralism in the emergndiovisual regulation, and the regulatory
concepts, proposals tabled in the EU with a viewrtfmrce the mentioned principle.

In the third, closing chapter of Part 2 we discaigistinct segment of EU competition law,
namely the law of state aid, more specifically tineoretical and practical questions linked to
public service broadcasting, which is due to theessity of analysing the impacts of the
Commission’s decisions on the fundamental insotutf the European media system, i.e. the
public service media, which is the basic, essentiablel of internal media pluralism in
practice. Attempts at introducing special, EU ratjoh on media concentration are discussed
in the legislative part.

In the closing chapter, in the second part of tesis, a concise summary of partial

conclusions are presented.



2. Research methodology

2.1. Processing codified legal norms

The thesis, on the one hand, makes an attempt fatl averview and analysis of EU
legislative acts which may be associated with thiecjple of media pluralism in the period
covered by the research.

This includes the primary (EU Treaties) and secontigislation of the EU. Within
secondary legislation, in addition to effective $hnstitutional documents, acts whose legal
effect is not clear but which contained some regmwaproposal or wanted to decide the
direction of regulatiohalso served as important research material.

The analyses of policy documents not issued by @nbBdy but prepared at the
request of some EU institution (e.g. the Commigsiamght be linked to secondary
legislation,*° and they were also followed by some EU instittaicact.

On the other hand, to be able to construct theemimaf media pluralisit and analyse
EU fundamental rights issues, we relied upon thevaat legal and policy documents of the
Council of Europé?

Thirdly, we compared and analysed national normatee to and implementing
secondary legislation to illustrate how, to whateex the principle of media pluralism

(cultural pluralism) may be interpreted as a reuiaobjective set?

8 For example, the AVMS Directive: the central diree of EU media regulation (Directive 2010/13/EUtle
European Parliament and of the Council of 10 M&@hO on the coordination of certain provisions ldavn
by law, regulation or administrative action in MegnlStates concerning the provision of audiovisuatlia
services).

® E.g. European Parliament. 1994. Resolution on @wnmission Green Paper Pluralism and Media
Concentration in the Internal Market.”"OJ No C 44,February 1994.

1%E.g. Professor Vaira ME-FREIBERGA — Professor Herta DAUBLER-GMELIN — BefAMMERSLEY —
Professor Luis Miguel Poiares Pessoa Maduro: Adrekpluralistic media to sustain European demgcrBlee
Report of the High Level Group on Media Freedom Bhdalism. January 2013

1 E.g. CM/Rec (2007) 2 on media pluralism and digsf media content;

12 5ee Points 7. and 8. of the Thesis.

13 See Point 10. of the Thesis The issue of quogsrul



2.2.Processing the case law (jurisprudence) of juditiaa

The part discussing relevant case law (with regaurthe principle of media pluralism) of EU
judicial fora is a part of central gravity in thendsis'* The reason why this analysis is
important is that the CJEU provides interpretat@nEU law to ensure its uniformity.
Interpretation contained in the judgements of tleur€is binding on Member States, EU
institutions, and therefore, has an impact on theisibns taken by other EU institutions,
legislation and indirectly shapes different viewsroedia pluralism.

In addition, the Thesis also examines the judgesnef the European Court of Human
Rights (ECtHR) on the interpretation of the prieipof media pluralism. From the
interpretative provisions of the EU Charter of Famental RightS it follows that as a
default setting, the content and scope of Artidgfteedom of expression, the freedom of the
media and the principle of pluralism tightly relhtéo that) are equivalent with what is
guaranteed by the ECtHR.

The thesis also deals with the case law of natioourts at random, if that is associated with

the main issue theredf.

2.3. Academic Literature

The Thesis aims to make an in-depth discussioroofestic and foreign literature on media
pluralism covering the broadest possible specthamebf. Due to the specificity of its subject
matter, the thesis predominantly discusses forgaglish) language academic literature.

The Thesis relied mostly on the best-known mondwpafp overview and describe the
functioning of the EU acquis communautafreo grasp and discuss European media*faw,

more specifically the pluralism of the metfia

4 See Part II. (A) The principle of media pluraligmthe jurisprudence of the CJEU

!> European Union Charter of Fundamental Rights HQ72G 303/01

'8 See e.g. the analysis of the case law of the Qefemstitutional Court in relation to the evolutiohthe EU
fundamental rights (Point 7.2. of the Thesis) @ (hinciple of media pluralism at national levebiift 5.1. of
the Thesis).

See e.g. CRAIG, Paul- DE BURCA, Grannie: The Evotubf EU Law. Oxford University Press, Oxford,
Second Edition, 2011., see also LENAERTS, Koenra®®N NUFFEL, Piet: European Union Law. Sweet &
Maxwell, 2011.

18See e.g. CASTENDYK, Oliver - DOMMERING, Egbert — ISEUER, Alexander (eds.): European Media
Law. The Hague — London — Boston: Kluwer Law Intgional, 2008., and KELLER, Perry: European and
International Media Law Liberal Democracy, Tradeq she New Media. Oxford University Press 2011.
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lll. A summary of the scientific findings of the thesis

1. The principle and significance of media pluralismm national context

Media pluralism is a typically European idea, wheVvolved in relation to the concept of
pluralism in political science after the second iawrar, in the period of the rebuilding of
democracies in Western Europe and broadcastireyigen and radio) coming of ag®.

The principle of pluralism was formulated as a natire requirement vis-a-vis European
systems of the media, since after the second wwdd only media systems reflecting
fundamental democratic values and goals were aleritribute to the democratic rebuilding
and revival of Europe.

In this context, the idea of media pluralism appdaat the national scene as a principle
facilitating democratic self-government, in whidmetstate actively provides space, public
space for diverse voices, values, opinions relefram the perspective of a social (public)
debate and their clashes, and in addition it aldages public discourse on matters of public
interest (i.e. the democratic (inclusive) modetr&fdia pluralismy!

In this model the objective of media pluralism @ dontribute to the emergence of an
informed public, in which the citizens of a giveation are able to efficiently participate in
democratic processes (promoting participation), thedeby strengthen democracy as such.

From an institutional perspective it is visible tthathe media systems reborn in Western
democracies after the second world war the idemedia pluralism (its democratic model)
coalesced with the national public service med@vioter and its diverse servicés.

The principle has become an inherent part of theept of public service media, and an
underlying organisational principle of content peson. Public service broadcasters, as
universal service providers having a monopoly pasiin the area of audiovisual services,

implemented in practice the idea of internal plisral (universal service provisiof.

¥See e.g. KARPPINEN, Kari: Rethinking Media PluralisFordham University Press, New York, 2013.
2 point 2. of the Thesis

21 point 4.3.2. of the Thesis

2 Point 4.4. of the Thesis

2 Point 13. of the Thesis
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2. The principle of media pluralism in the European catext

The issue of media pluralism grew out of nationahtext and appeared on the European
scene as a result of technological changes startititge 1970s on the European broadcasting
market (satellite broadcasting, the appearancesprehd of cable broadcasting) and processes
of liberalisation. The internal pluralist approaahd through this the democratic (inclusive)
concept of media pluralism — as the unique orgagigrinciple of democratic publicity —
represented by public service media that have tlosir monopoly could no longer be
sustained.

This turn was reflected in the case law of bothaegl judicial fora (i.e. that of the ECtHR
and the CJEU). Though indirectly, but the Europjeaiicial fora supporting the liberalisation
of the market of audiovisual media for differenagens, recognised that commercial media
enterprises established independently from the siab contribute to media pluraligth.

In practice it meant that the ECtHR consideredatailability of commercial services as
the full-fledged implementation of the freedom &peession (fundamental rights approach).
The CJEU in the cases it adjudicated — in spitehafing used the fundamental rights
approach taken by the ECtHR in the cases it disclissvas essentially interested to promote
the dismantling of the hurdles from the way of tlree movement of services, and
commercial services entering the market (economisgective).

Thus, judicial fora by means of their judgementsnpoting the liberalisation of the
broadcasting market opened up the way to the ecmndautonomous) model and
interpretation of media pluralism. At the same tirbeyond their decisions in favour of
liberalisation, they always acknowledged and coméid the democratic model of media
pluralism and by doing so, the positive, activeerplayed by the state in maintaining and

safeguarding media pluralism.

24 points 5.4. and 8.12. of the Thesis
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3. The principle of media pluralism in European polices

The issue of media pluralism was reflected in EUdimeand other policies and related
legislation in diverse forms and with varying inéég, which was also due to the judgements
handed down by the CJEU.

In the 1980s the democratic (inclusive) model ofdiaepluralism appeared in the EU
media policy, which was in the making at that tims,a principle strengthening European
political integration, which was rooted in the demdor the legitimacy of the EEC. In the
European community policy the idea of implementing democratic model at the European
level manifested in the establishment of a comm@mpiean public service television.

At this time media is considered as an instrumemtkvplays a significant role in shaping
the ,European identity” of citizens. In this naivat the media is instrumental in enabling
citizens to exercise their right to information Baropean matters, and thus their commitment
to the EEC, which in the end will contribute to thieengthening of European political and
cultural unity (strengthening political integratjdii

The idea based on the democratic nature of medial@m vanished in the regulation
adopted by the end of the 1989¢hat is more, it was replaced by an economic direct
promoting the liberalisation of European audiovisusarket and approving of the free
movement of services. Though the normative (infeplaralistic) regulatory instruments
(right of reply, quota rules, events of high intgseafter 1997) were included in the provisions
of the TVWF Directive, the core of EU media regidat they do not seem to have a close
correlation with the media policy ideas and goatsand described at the beginning of the
1980s%°

In the 1990s the EU media policy and media reguatliscourse — in response to the
restructuring of the European media sector — shifbevards instruments supporting external
pluralism, more precisely the need to handle casesiedia concentration. In the debate
between the European Parliament (hereinafter: BR)tlhe Commission the former drafted
EU-level legislative proposals to regulate mediacemtration at the level of the Community.

In its argumentation the EP linked the issues ¢éreal and internal pluralism claiming that

% point 9.1. of the Thesis
% point 9.3. of the Thesis
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the excess concentration of media ownership undesnits internal pluralism. With this
approach the EP represented the democratic (ineluisiea of media pluralisAd.

As opposed to the definite position of the EP,@lmenmission showed signs of uncertainty
for a long time, which is likely to have been calidgy heterogeneous interests and
discussions of competence. Finally, however, then@sion decided to advocate the
economic (autonomous) approach to media pluraliamg refused to regulate media
concentration at EU level claiming that the prateciof media pluralism — as a subsidiarity
issue — falls primarily under the competence of MenState$®

The proposals made by the Commission in debatesedia concentration are significant
not only because they may be deemed as an impaitage in the process of the autonomous
pluralist argument evolving, but also because aopgsal is an alternative solution, namely:
the ensuring of the EU-level transparency of thedimemarket in general and media
concentration in particular.

The issue of media pluralism comes into the for&dfmedia policy again as of the mid-
2000s, this time it is not the EP but the Commisgdlmat actively tackles this question. This
turn was brought about by the great emphasis pubh&ywo consecutive Commissions lead
by Barroso on the enforcement of fundamental rigitsvell as media policy.

As a result, the Commission — supported by the exogal and professional organisations —
took initiatives through its proposals aiming tawtdute to the fulfilment of the freedom of
the press and media pluralism enshrined in Artitle of the Charter. Of the proposals
promoted by the Commission, the initiative thatueas the transparency of the media market
without imposing a normative obligation on the MeanBtates was put into practice through
the setting up of the Media Pluralism Monitor.

From this step taken by the Commission it alsoofeddd that other proposals to adopt
regulation in order to enforce the principle of naegluralism and to increase the efficiency
of already existing regulatory instruments (e.gnpetition law) were not implemented. Thus,
the Juncker Commission continued and developetidurthe achievements of the Barroso
Commission.

Nevertheless, the Media Pluralism Monitor enrictieel EU discourse on media pluralism
by uniting the two models of that in its indicatoend thereby it makes an attempt to

reconcile the two approaches. At the same time,diimpound solution intended to be neutral

27 points 11.1.-2. of the Thesis
2 point 11. 3. of the Thesis
2 point 12. of the Thesis
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does not solve the problem in practice, since #reous approaches to media pluralism may
lead to different or even opposite interpretatiafisthe very same indicator after a risk
assessment.

Though as of the 1980s the democratic (inclusivedlehof media pluralism was gradually
losing ground in EU media policy (except for sugedfic indicators of Media Pluralism
Monitor), the opposite applies to EU competitioti@pin this respect.

The practice of state aid related to public servioedia clearly indicates that the EU
competition policy corroborated the democratic moepresented by the public service
media by not questioning the right of public seewnedia to providing universal services and
access, even on the liberalised, then convergimgdean digital media market. What is more,
it has established a system which explicitly supggbthe efforts of public service media to
redefine in a digital environment — under certaomditions — the principle of universality,

which is the basis of the democratic model of metligalism>°

30 point 14. of the Thesis

15



IV. Academic publications of the author in the releant field

NYAKAS, Levente’A BBC alapito okiratanak felllvizsgalatdKTI Fuzetek 3, 2006.

NYAKAS, Levente: A kdzszolgalati tisorszolgéaltatas a kozosségi jog kontextusadban gyava
az audiovizudlis szolgaltatasok természgtiaytatott eurdpai vitaCollegaVol. X. issues 2-
3., 227-230.

BAYER, Judit — KOPPANYI, Szabolcs — MakAS, Levente — ENYI, Géza:A kozszolgalati
média és az eurdpai versenyjog — Kdzszolgalatisaglezo6 vilagbanMTA Jogtudomanyi
Intézete Infokommunikacios Jogi Centrum — L’'HarraatKiadd, Budapest, 2010.

NYAKAS, Levente: Quota Rules in Respect of AudiovisualddMeRegulation — On the
Borderline of Economic and Cultural Consideratiorie: Hungarian Yearbook Of
International Law and European La014. 447-466.

NYAKAS, Levente: In the Wake of Media Pluralism — TheioedtPrinciples for the Study of
the Media Policy of the European Union. International Conference on Current Challenges
in European Media Regulatioiiconference publication, 17 December 2013, Budapes
Budapest, NMHH- Council of Europe — EEA Grants -rMay Grants 2014. 109-120.

Nyakas, Levente: A médiapluralizmus nyoméban — HEthélapvetések, valamint kisérletek
az elmélet megvaldsitasara az EU audiovizualis apéditikajaban. In: Koltay, Andras —
Torok, Bernat (ed.)Sajtészabadsag és médiajog a 21. szazad el§émplLex — Wolters
Kluwer, 2014. 441-496.

NYAKAS, Levente: A kvotaszabalyozas az eurOpai audiolizuaédiaszabalyozasban —
gazdasagi és kulturdlis megfontolasok hataranKbitay, Andras — Torok, Bernat (ed.):
Sajtoszabadsag és médiajog a 21. szazad ele@mplLex — Wolters Kluwer, 2014. 497-517.

NYAKAS, Levente: Az alapjogok és a médiapluralizmus etkéiisszefliggései az Eurdpai
Bir6sdg joggyakorlataban. In: Koltay, Andras — TrdBernat (ed.):Sajtészabadsdg és
médiajog a 21. szizad elejénCmpLex — Wolters Kluwer, 2015. 637-690.

NYAKAS, Levente A médiapluralizmus fogalma és szerepeabdyozasban 121-129., In
KoOLTAY, Andras — NAKAS, Levente (ed.)Magyar és europai Médiajo@nd, revised edition
Budapest, WoltersKluwer, 2015.

16



